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Leas G. . Hyman, ‘Attorney. General | 


: Sate House Z- 





Last fee ay ‘nterdepartuental menorandun, | 
: gdiveicn to act upon the request at our convenience, you requested - el 
etre ef the opinion of this office to you of Jamary 23, 1956, 
—Felative to the relationship between the Governor and. Coancil. in the 


_ Supreme executive angistrate be prrelsttas Part. II, Art. raha The Constan 
_ tation provides in Article 56. of Part II that no money shall be issued 
out of the State Treasury except by warrant of the Governor "by and. 
with the advice and consent of the council." While RSA 9:16 provides, 
foe example, that transfers may be made between allotments “by the — 
..emmptrolles upon the spproval of the governu and council”, this stata- 
tory limitation on the. expenditure of the funds of the State cannot 
modify the constitutional prerogatives of the supreme executive magis~ 
trate, which constitutional enjoinder is that in all such cases the | are 
< necessity 18 approval by the Governor and approval by. a majority, of. the, i 
| Goancil, @ quorum ef the Council bee —— ea eee : 2 li 
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vie. Yn ald such cases, ‘failure of the Governor to | approve wits 2 
holds a part cf approval which is constitutionally required and Prevents 
effective action. It is inaccurate to describe such withholding of a 
Be ciletare by the Governor as a "negative" because the Constitution 4tself . 
uses this word in a special sense in Article 47 of Part IT, as indicated ° 
_ in the second paragraph ef the opinion a you of eanvary 23 1956. 





Article 62 ot Part Ir of the Const tation further provides 


Poe . And the governor shall. have full power and ae: 
authority to convene the council, from time to time, 

i 64 at his discretion; and, with them, or the majority of - 
them, may and shall, from time to time hold a potent 
for ordering and directing the affairs of baa state, no 
aSooraine to os laws or the jand.” | a 




























ont 5 om an | ecchelnatl or ‘ot_tnie Article; it-ds apparent. that the ieee 
-\, with the :Caineil, or a majority of ‘the Council a quorum being present, 
»< shall order and direct the affairs of. the ‘State.of: New Hampshire and: 
"that: the Governor is indeed the separate. ‘supreme executive eomerebaiclings 
Thus the Council itself cannot call. afmecting: and act withat the. 
AEM esd ‘ies Ooverner sinse the authority is given: +o the Governor to convene the | 
, Goaneil by the Constitution. A legislative enactment could not modity 
this hichauamiaod it would require a 1 npc aria amendment.” Stan! gel 
1 Vor Fa : Le ina a! te HME a aoybe® 
are ‘tom having ‘oonvened. the Council. ce ‘Socarnae: then has. 
wethockty to determine the questions ‘to be taken up inasmuch ‘as he. may «. 
~» at any time either withhold his approval ar absent himself fron such | ot 
Meeting. As the Supreme Court of New. Hampshire has recently said — 

. (98 N.H. 533) there may be situations where "approval of the Governor | 
_-and Council" manifests a legislative intent that the Governor and” . 
Council should be called. upon to act together as a single board. . 
‘view of the provisions of the Constitution relative to the convening | 2 
and inter-relatimship between the Governor and Cauncil, it will sal ies 
the clearest possible manifestation of legislative intention that the ~ 
Governor and Council should in matters. of approval of appointments be 
considered as called upon to act as a single body, inasmuch as such an 
Pe gies legen ries ae Governor's | status to a Saami vote eeainet 
» five aaa os 











z his — 


In view of the prebisa “Sindh” may wolves in iene tion with 
“this matter I will try to have someone introduce legislation at the 1957 
- ... Session which will clarify the. relationship between the Governor and _ 
seats _@ouneil where action by both is required. :. Such proposed legislation .* 
will be submitted in draft form to roe for. eae APProvas: ie to ) San! 
2ae of 1957. | a 
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i ‘Lads C. Wynn ss 
\ Attorney, vanera? . 
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council." J the supreme court decision of oe san 29:1 99, ‘also 





& pas 
had to do with appointment and, as Tr ‘read it, aid not necessirily 


ome 


apply to all cases where the words "governor and council a | appear. ° ting NBS 





For instance ~ RSA 9:16 provides that transfers, may be made o between 





allotments "by the comptroller ‘upon the approval. of the ‘governor and. ‘ 
council." This is a limitation on the expenditure of funds of the. : 
state. ~ The governor is the supreme | executive magistrate (Const. part 2° 
art. 41) and no money shall be issued out 66 the treasury but bp 
warrant of the governor "by and with the advice and consent of the 
council." (Const. part 2, art. 56) Under these circumstances r Een 
cannot feel that RSA 9:16, for instance, should os consGeued as ms eae 
authorizing a transfer of allotment by vote of the governor and council 
acting as one body of six persons. It is my ore that 
in such a case the governor must approve, and a majority of the advent” 

With reference to initiation of business by the Governor - 


the constitutional provision is that the . govenor has full power and 









authority "to convene the sone’, from time to time, at his discretion": Se 
and with the council, tor She majority of them, may and shall, ‘from tine 
to time hold a council for ordering and directing the affairs of the state. . 
(Const. part 2, art. & 62) 

I do not believe that the council can call a nooting and act 
without the governor since the authority | is given to the governor, to. , 


convene the council, 





















suttorty t2¢ determine the “questions to be taken up "bs 
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“In view of the ‘constitutional a prove I oat 4t 


general..." 
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Opinion of the Justices 


sta tute." 





and it is possible that the governor amt ee ‘ah approve ‘and 


the council might approve. I suppose in this case the sepotataent 










would be approved. However, as a practical eeebar since the governor 


has the say as to the appointment of the attorney general I would not 





think the situation would often arise since km the is eskevat 


assistant. 
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